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CHAPTER 1. LANDLORD / TENANT LAW 

I. INTRODUCTION  

A. Leasehold Estates  

A leasehold estate is one where the possessor (tenant) has only 

possession, and full title (including possession) will spring back to the 

owner (landlord) at the conclusion of the leasehold estate. 

In a freehold estate, in contrast, the possessor is the owner of the 

property (at least for a temporary period of time). 

1. Historical origins 

In feudal times, the king owned all of the land. Nobles that were 

loyal to him were able to use parts of the land. They then were able to 

parcel land out to serfs and peasants.  

Today, this many-layered system of tenancy continues to exist. For 

example, in commercial shopping centers, sections of a store may be 

parceled out to merchants many times over. 

Later, leaseholds were established as collateral for loans. The 

tenant would “lend” the landlord the money in exchange for the use of 

the land. Rather than pay the loan back with interest, the landlord 

would simply grant the tenant use of the land. Eventually, the law 

began to recognize leaseholds as interests in land in and of themselves. 

B. Three Kinds of Leaseholds 

1. Tenancy for Years 

a. Characteristics 

A tenancy for years is a discreet lease with a determined beginning 

and end date. If there is a provision clause in the lease, then a second, 

separate one-time renewal lease may be established. 

When there is a renewal clause in the lease, it is evidence of a 

tenancy for years, since periodic tenancies and at-will tenancies 

require no renewal to continue. 

b. How It Is Created 
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A tenancy for years is created formally; it requires a clear end date. 

The end date need not be explicitly expressed, if the expiration of the 

lease could be determined. The following clause, for example, would 

be sufficient: “the lease will begin on Jan 1, 2000 and will expire three 

years later.” 

According to some authorities, there must also be a set start date. 

Under the majority view, however, it does not need to be fixed. The 

clause “the lease begins when the construction has ended” would be 

sufficient.  

Under the modern law Statute of Frauds, any lease for more than 

one year must be in writing to be enforced. 

c. How It Is Terminated 

A tenancy for years ends automatically at the end of the term. The 

lease may provide the possibility of renewal. In such a case, a court 

would allow the new lease. Except for when a provision of the original 

contract (lease) is illegal, unclear or for some other reason against 

public policy, the original contract controls all matters in the new 

lease. 

2. Periodic Tenancy 

a. Characteristics 

A periodic tenancy is an indefinite lease. There is no need for 

renewal. 

b. How It Is Created 

A periodic tenancy may be created by the parties in an express 

agreement (e.g., “This lease is from month-to-month.”). In addition, it 

may be created by law. 

If the parties attempt to create a tenancy for years, but a period is 

mentioned (e.g., “rent will be paid each month”) and no end date is 

determined, then a periodic tenancy is presumed. 

c. How It Is Terminated  

Either party may end a periodic tenancy with proper notice (unlike 

tenancies at will, which do not require proper notice). For periods of 

one or more years, six months of notice is usually required. For 
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periods of less than one year, notice equal to one full period (generally 

measured by payment periods) is required. 

Generally, notice of termination must be in writing and delivered. 

Example: the tenant rents from a landlord in a monthly periodic 

tenancy. The tenant gives notice to the landlord on July 15 that he 

wishes to leave. Until when must the tenant pay rent? 

Since the tenant must have one full month of rent paid before 

vacating, all of August must be paid before leaving. Thus, the tenant 

is responsible for rent up until August 31. 

3. Tenancy at Will 

a. Characteristics 

A tenancy at will may be terminated at any time. 

b. How It Is Created 

It is usually created by operation of law; if a tenancy for years is 

attempted, but there is no clear end date and no basis for ascertaining a 

period, then a tenancy at will is presumed. 

Examples of tenancies where there is no basis for ascertaining a 

period: 

- The landlord agrees to allow his tenant to live on the property 

on the condition that the tenant keeps up the property and pays 

the taxes and insurance. 

- The tenant is an employee-at-will of a landlord who furnishes a 

home as part of the compensation. 

c. How It Is Terminated  

Under the common law, a tenancy at will can be ended at any time. 

In the modern era, many state statutes protect tenants, by requiring, for 

example, at least ten days of notice prior to the landlord’s termination 

of the tenancy.  

II. DISCRIMINATORY PREFERENCES AND RELIGIOUS 

LIBERTY ISSUES  

A. The Evolution of Regulations on Landlords  
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Under the common law, a landlord could select whichever tenants 

or purchasers he wanted for his housing or land. Later, statutes 

prohibited landlords or sellers from discriminating on the basis of race, 

color, religion, sex, familial status, age, handicap or national origin. 

One example of such a statute is the federal Fair Housing Act. 

The Fair Housing Act prohibits: 

- Discrimination on the basis of race, color, religion, sex, 

familial status, age, handicap or national origin for the basis of 

choosing a tenant or buyer; and 

- The publication or indication of a preference as to any of the 

above categories in choosing a buyer or tenant. 

The subjective intent of the owner or landlord is irrelevant; what is 

controlling is whether a reasonable person from one of the protected 

groups would interpret an indication as expressing a preference.  

See Jancik v. Department of Housing and Urban Development 
(7th Cir. 1995), where the Seventh Circuit held that the landlord 

violated the Fair Housing Act by indicating his preference for a 

“mature person,” which a reasonable person would take to mean a 

middle-aged tenant without small children, thus violating the statute 

on familial status. He also violated the statute by saying that he did 

not want any teenagers and by inquiring as to race with a 

discriminatory purpose. Damages and an injunction were affirmed. 

Many states have adopted stricter versions of this federal act. 

Massachusetts, for example, has adopted statutes that also prohibit 

discrimination on the basis of sexual orientation. 

Regulations are usually more lax for the rental of rooms attached 

to the owner’s abode (e.g., a landlord may chose a tenant based on 

gender). 

B. Modern Statutes and Religious Liberty 

Many state and federal statutes prohibit familial status 

discrimination. Such statutes do not necessarily prohibit landlords 

from discriminating against unmarried cohabitants. See State v. French 

(Minn. 1990). 

Since there is no federal law protecting against marital status 

discrimination, claims for marital status discrimination fall to the 

states, whose regulations vary widely.  
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- Most states have either: (i) not passed statutes prohibiting 

discrimination based on marital status; or (ii) passed legislation 

prohibiting discrimination based on marital status, but 

explicitly exclude unmarried couples from protection. 

- Other states have passed legislation protecting against marital 

status discrimination, but not specifically protecting unmarried 

cohabitants.  

III. TENANT’S RIGHTS AND REMEDIES  

A. Introduction  

A tenant has four basic rights:  

- Legal possession;  

- Actual possession;  

- The covenant of quiet enjoyment / constructive eviction; and  

- The implied warranty of habitability. 

Furthermore, he has certain remedies if the lease violates housing 

regulations. 

B. Legal Possession 

All states recognize tenants’ right to legal possession. The landlord 

must have title in order to enter into a lease. 

C. Actual Possession  

The landlord has a duty to deliver the actual possession of the 

premises to the tenant. This duty prevents third parties, such as 

holdover tenants, from preventing new tenants from taking actual 

possession of the rented property.  

English (majority) rule: the landlord has the duty of delivering the 

actual possession of the property and of preventing third parties from 

interfering with it.  

- Some states that have adopted the English rule apply it only to 

residential, not commercial, leases). 

- In states that have adopted the English rule, the tenant’s 

remedy for the landlord’s failure to deliver actual possession is 

expectation damages. See Adrian v. Rabinowitz (N.J. 1936). 
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American (minority) rule: the new tenant is responsible for 

obtaining possession of the property and for evicting holdover tenants; 

the landlord is merely a title holder. 

In states that have adopted the American rule, the tenant has no 

remedy for the landlord’s failure to deliver actual possession.  

D. The Covenant of Quiet Enjoyment and Constructive Eviction 

The covenant of quiet enjoyment and constructive eviction deals 

with the tenant’s actual and constructive continued possession of the 

property after delivery. It is implied in all states except NJ. 

There are two kinds of violations: 

1. Actual (Full or Partial) Eviction 

a. Overview  

There are two kinds of actual eviction: 

- Eviction for lack of title: a third party with superior title evicts 

the tenant from the property. 

- Wrongful eviction: the landlord evicts the tenant without cause. 

The promises in a landlord-tenant relationship are independent 

from one another. Thus, even if a lease is violated by a landlord, the 

tenant is generally not relieved of the duty to pay rent. However, a 

violation of the covenant of quiet enjoyment is the exception. Thus, if 

a tenant is evicted from the property, he is excused of the duty to pay 

rent. 

b. Full and Partial eviction 

Full eviction applies when a tenant is evicted from all of the 

property. An eviction is partial when the tenant is evicted from only 

part of the property. In either case, the covenant of quiet enjoyment 

protects the tenant.  

Since the lease is seen at common law as a transfer of all the 

property, exclusion from any of the property is seen to be an eviction. 

Thus, the remedy for partial eviction is similar to that for full eviction: 

the obligation to pay rent is entirely excused until the tenant’s full 

possession is restored. See Smith v. McEnany (Mass. 1897). 

However, the restatement and many states take a different 

approach: partial eviction proportionally reduces the rent that the 
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tenant must pay, but he is still obligated to pay rent for the portion of 

the land from which he has not been evicted.  

2. Constructive Eviction  

Some violations of the lease may be so material that the tenant can 

be considered to have been constructively evicted, even if he continues 

to hold actual possession of the land. 

The elements of constructive eviction are as follow: 

- A material breach of the lease;  

- That is chargeable to the landlord;  

- Of which the landlord is given notice;  

- With the opportunity to cure; and  

- The tenant vacates the premises after a reasonable time. 

Violations of peace and quiet can constitute violations of the 

covenant of quiet enjoyment. 

Example: the landlord leases a store to one tenant who opens a 

bookstore. The landlord then leases adjacent space to a second 

tenant, who opens up a gym that is always playing loud music. If the 

music is so loud that it alienates all of the first tenant’s clients, the 

first tenant may have a claim for constructive eviction. 

Constructive eviction places a burden on the tenant to vacate the 

premises and then bring an action to terminate the lease and the duty 

to pay. The problem with this is that it is possible that the tenant vacate 

the premises, sue, and lose. He will then be required to pay the rent, 

even though he has vacated the premises. 

3. Remedies for Violations of the Covenant of Quiet Enjoyment 

At common law, the tenant is excused of the duty to pay rent (in 

some states, if it is a partial eviction, he may do so while remaining in 

possession of the property). In other states, the tenant is entitled to 

money damages.  

E. The Implied Warranty of Habitability  

Because of the problems involving constructive eviction, some 

states have recognized the implied warranty of habitability. This 

warranty makes it easier for the tenant to recover damages when the 

condition of the premises is so poor that the tenant is virtually 


