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ABBREVIATIONS

Grantee (for present estate/ future interest hypotheticals)

Adjusted gross income

Adverse possession

Buyer
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Cause-in-fact
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Contingent remainder

Common Scheme of Development
Compelling state interest
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Court of Appeals

Court of Chancery (England)
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Executory interest
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Federal Rules of Criminal Procedure
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House of Lords (England)
Judgment as a matter of law
Judgment non obstante veredicto
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Knowledge (criminal law) or Contract (all other law)
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Loss in value

First landlord
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Life estate
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PJ Personal jurisdiction
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ucc Uniform Commercial Code
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of U.S. Supreme Court opinions)

uscC United States Code
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VR SD Vested remainder subject to divestment



CHAPTER 1. FIRST AMENDMENT SPEECH

I. OVERVIEW

The First Amendment states, “Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and to petition the
Government for a redress of grievances.”

II. PRIOR RESTRAINT AND CRITICISM OF THE
GOVERNMENT

A prior restraint is an administrative requirement or judicial order
that suppresses speech before it is published or otherwise made.

There is a strong presumption against prior restraints, which the
government generally may not issue, because they put too much power
into the hands of officials granting licenses.

In order to prevent the publication of materials that it considers
threatening to national security, the government must meet a heavy
burden of justification (similar to strict scrutiny).

See New York Times Co. v. United States (U.S. 1971) (per curiam),
where the government sued to enjoin the New York Times from
publishing a classified study on U.S. policy in Vietnam (the
Pentagon Papers). Held: the proposed government action must be a
narrowly tailored means (similar to LRM) to pursuing a compelling
state interest, which the government failed. The government has
failed to meet its heavy burden of justification.

Concurrence (White, J.): there was no clear showing of an
emergency and no statute supports the plaintiff’s position.

Dissent (Burger, C.J.): this Court is deciding too hastefully a case
whose facts require more time for analysis.
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III.PUBLIC FORUMS: THE THREE CATEGORIES OF
GOVERNMENT-OWNED PROPERTY

A. Traditional Public Forums

These forums have traditionally been used for public expression.
Examples include sidewalks, streets, and public spaces in front of city
halls.

If the government imposes a time, place, and manner restriction
that is content neutral (does not regulate the subjects to be addressed)
and viewpoint neutral (does not regulate the perspectives advocated),*
intermediate scrutiny applies.

Example: a regulation prohibiting the use of amplifiers after 9 p.m.
If a restriction is content-based, it is subject to strict scrutiny.

B. Designated Public Forums
1. Overview

These forums are opened up by the government for the specific
purpose of allowing for public expression (e.g., an auditorium opened
up to the public).

Like traditional public forums, the strict scrutiny test (LRM to a
CSl) is applied. However, in contrast to traditional public forums,
designated public forums may be closed down completely.

Time, place, and manner restrictions are subject to intermediate
scrutiny.

2. Limited Designated Public Forums

A designated public forum may be opened by the government for a
limited purpose (e.g., a public forum at a public school for school
groups only). The restrictions must be content and viewpoint neutral.

A school may not, for example, discriminate against a school
group because it is religious.

C. All Remaining Government Property

Remaining government property includes the Houses of the Senate
and Congress, the Oval Office, naval bases, and the like.

L A restriction based on the viewpoints expressed is never permitted.
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When the government restricts speech in these places, the rational
basis test is applied and the ban needs only to be rationally related to a
legitimate state interest.

The restrictions must be reasonable and not viewpoint-based.

See International Society for Krishna Consciousness, Inc.
(“ISKCON”) v. Lee (U.S. 1992) (Rehnquist, J.), where the plaintiffs
“ISKCON” challenged a regulation prohibiting the distribution of
literature and the solicitation of money in airports. Held: airports
have not been historically available for the expression of free speech
and are neither traditional nor designated public forums. The
government thus only needs a rational basis to restrict speech. Since
solicitation in airports may cause disruptions and delays, it may be
prohibited. However, the distribution of literature is permitted.
Dissent (Souter, J.): airports fit the archetype of traditional public
forums. Strict scrutiny should have therefore applied.

IV.GOVERNMENT SPEECH

Government must allow all viewpoints equal access when it
creates a forum, not when the government undertakes speech. The
government may endorse and express certain viewpoints without
expressing alternate viewpoints.

When government undertakes speech by subsidizing one
constitutionally-protected category of programs, it is not required to
equally fund other related constitutionally-protected programs.

See Rust v. Sullivan (U.S. 1991) (Rehnquist, C.J.), where a federal
statute subsidized family planning clinics, but prohibited doctors of
the clinics from even discussing abortion with clients. The statute
was held to be constitutional, even though abortion is
constitutionally protected: the government need not subsidize every
constitutionally protected program just because it subsidizes one.

Thus, citizens may be compelled to fund government speech.
However, government may not compel citizens to carry, support, or
adopt its speech.

See Wooley v. Maynard (U.S. 1977), where the motto “Live Free or
Die” on N.H. license plates was held to be an impermissible
compulsion of expression.
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Furthermore, private law schools may be compelled by the
government to allow military recruiters onto their campuses even if the
law schools disagree with the policies of the government and of the
recruiters.

See Rumsfeld v. Forum for Academic and Institutional Rights, Inc.
(“FAIR”) (U.S. 2006), where Congress, in passing the Solomon Act,
required law schools to give military recruiters the same rights that
other recruiters had on their campuses, despite many law schools’
opposition to the military’s homosexuality policy. The law schools
challenged the act and the Court held that: (i) the statute did not
require the plaintiff to engage in speech; (ii) the fact that schools
were letting recruiters on campus to speak with students did not
mean that the schools were being compelled to support the
government speech; and (iii) Congress was not prohibiting
expressive conduct, since exclusion of the recruiters could be
interpreted to mean, inter alia, the recruiters decided not to come that
year.

V. TERMINATION OF PUBLIC EMPLOYEES AS A RESULT
OF SPEECH

Private employers have free reign in telling their employees what
they may and may not talk about on the job. Normally, such
employees have no legal recourse.

The government, however, is bound by the First and Fourteenth
Amendments when dealing with employees.

The government may not restrict the speech of its employees when
they speak as citizens on matters of public concern. The speech, when
balanced against the interests of employers, must not be very harmful.

However, there is no constitutional protection for the speech of
government employees undertaken within the scope of their
employment.

See Garcetti v. Ceballos (U.S. 2006), where the plaintiff Ceballos, a
deputy district attorney, questioned via intra-office memorandum an
affidavit used to obtain of a warrant. Claiming that his employer
retaliated by firing him, the plaintiff sued. Held: the plaintiff is not
protected under the First Amendment, because his speech was made
pursuant to his official capacity: he was speaking not as a citizen, but
as an employee. Factors to consider: the conversations occurred
inside the office rather than in the public (not dispositive); it



